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Emergency Planning and Community Right-To-Know Act of 1986:
Pursuant to Section 325 of Title Il of the Superfund Amendnments
and Reaut horization Act, 42 U. S.C. § 11045, also known as the
Energency Planning and Community Right-To-Know Act of 1986
(“EPCRA”), 42 U.S.C. 8§ 11045, Respondent, Bi tuma-Stor, Inc.,
doing business as Bituma Corporation and Gencor |Industries,
Inc., is assessed a civil admnistrative penalty of $59,576 for
violating the reporting requirenents of Sections 312 and 313 of
EPCRA, 42 U.S.C. 88 11022 and 11023, and the respective
i mpl ementing regulations set forth in the Hazardous Cheni cal
Reporting: Community Ri ght-to-Know Rule, 40 C.F. R Part 370, and
inthe Toxic Chem cal Rel ease Reporting: Community Ri ght-to-Know
Rule, 40 C.F. R Part 372.

| ssued: January 22, 2001

Bar bara A. Gunni ng
Adm ni strative Law Judge

Appear ances:

For Respondent: R. Paul Roecker, Esq.
Greenberg Traurig, P.A
111 North Orange Ave., Suite 2050
Ol ando, FL 32802-4923
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For Conpl ai nant: Julie M Van Horn, Esg.
Seni or Assi stant Regi onal Counsel
Valerie A Szopa, Esq.
Assi st ant Regi onal Counsel
O fice of Regional Counsel
U.S. EPA, Region VII
901 N. 5" St.
Kansas City, KS 66101

PROCEDURAL HI STORY

This civil adm nistrative proceeding arises under Section
325 of Title 11l of the Superfund Amendnents and Reaut hori zati on
Act, 42 U S.C. § 11045, also known as the Enmergency Pl anni ng and
Community Right-to-Know Act of 1986 (“EPCRA"). 42 U S.C. 8§
11045. This proceeding is governed by the Consolidated Rul es of
Practice Governing the Admnistrative Assessment of Civil
Penal ties, Issuance of Conpliance or Corrective Action Orders,
and Revocation, Term nation or Suspension of Permts (the “Rul es
of Practice”), 40 C.F.R 88 22.1-22.32. Y

The United States Environnental Protection Agency (the “EPA”
or “Conplainant”) initiated this proceeding by the filing of a
Conpl ai nt agai nst Bituma-Stor, Inc., doing business as Bituma
Cor poration and Gencor Industries, Inc. (“Respondent”), on July
30, 1999. The Conpl ai nt charges Respondent with four violations
of the reporting requirements of Sections 312 and 313 of EPCRA,
42 U.S.C. 88 11022 and 11023, and the regul ations pronul gat ed
pursuant to EPCRA which are set forth in both the Hazardous
Chem cal Reporting: Community Ri ght-to-KnowRule, 40 C.F. R Part
370, and in the Toxic Chem cal Release Reporting: Community
Ri ght-to-Know Rule, 40 C.F.R. Part 372. 1In the Conplaint, the
EPA seeks a civil adm nistrative penalty of $59,576 for these
al | eged vi ol ati ons.

" The Rules of Practice were revised effective August 23,
1999. Proceedi ngs commenced before August 23, 1999, are
subject to the revised Rules of Practice unless to do so would
result in substantial injustice. The instant proceedi ng, which
commenced on July 30, 1999, is subject to the revised Rul es of
Practice as there is no indication that doing so would result in
substantial injustice.
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Specifically, Count | of the Conplaint charges that
Respondent failed to submt an emergency and hazardous waste
chem cal inventory form for propane at its facility for the
cal endar year 1997 to the Local Energency Planning Conmttee
(“LEPC"), the State Enmergency Response Comm ssion (“SERC’), and
the local fire departnment by March 1, 1998, in violation of
Section 312(a) of EPCRA and the requirenments in 40 C.F. R Part
370, Subpart B. Count 11 charges that Respondent failed to
submt a toxic chemcal release inventory form (“FormR’) for
xylene at its facility for the 1997 cal endar year to the EPA and
to the State of lowa by July 1, 1998, in violation of Section
313 of EPCRA and the requirenents in 40 CF. R Part 372. Count
1l charges that Respondent failed to submt a FormR for xyl ene
at its facility for the 1996 cal endar year to the EPA and to the
State of lowa by July 1, 1997, in violation of Section 313 of
EPCRA and the requirenents in 40 C.F.R Part 372. Count IV
charges that Respondent failed to submt a FormR for xyl ene at
its facility for the 1995 cal endar year to the EPA and to the
State of lowa by July 1, 1996, in violation of Section 313 of
EPCRA and the requirenents in 40 C.F. R Part 372.

Respondent filed an Answer to the Conplaint on August 24,
1999. Respondent asserted five affirmative defenses in its
Answer and argued that a civil penalty should not be inposed
against it on the grounds that Respondent has a “blem sh-free”
hi story and exercised due diligence in its handling of propane
and xylene, the chemcals at issue in this proceeding.

Respondent and the EPA entered into joint stipulations on
March 28, 2000. Respondent stipulated to liability on all four
counts of the Conpl aint.

A hearing in the instant matter was conducted in Kansas
City, Kansas, on June 27, 2000, for the purpose of determ ning
t he appropriate penalty to be assessed agai nst Respondent for
its four EPCRA viol ations.

On Septenmber 12, 2000, Conplainant filed its Proposed
Fi ndi ngs of Fact and Concl usions of Law, Proposed Order, and
Trial Brief in Support Thereof (“Conplainant’s Brief”).

Counsel for Respondent submtted a statenent on Septenmber
22, 2000, inform ng the undersigned Adm nistrative Law Judge
t hat Counsel had been instructed by Respondent to discl ose that
Respondent had filed a Petition for Bankruptcy under Chapter 11
of the United States Bankruptcy | aws. Respondent had instructed
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Counsel not to file proposed Findi ngs of Fact and Concl usi ons of
Law or a Trial Brief.

FI NDI NGS OF FACT

The EPA initiated this matter agai nst Respondent by filing
a Conpl aint and Notice of Opportunity For Hearing on July
30, 1999, pursuant to Section 325 of EPCRA. The Conpl ai nt
was issued by the Director of the Air, Resour ce
Conservation and Recovery Act, and Toxics Division of
Regi on 7 of the EPA

The Adm nistrator of the EPA has del egated to the Regi onal
Adm ni strator for Region 7 of the EPA the authority to
commence and pursue civil admnistrative actions under
Section 325 of EPCRA, and the Regional Adm nistrator has
redel egated this authority to the Director of the Air
RCRA, and Toxics Division for Region 7 of the EPA.

The EPA has promnul gated the Hazardous Chem cal Reporting:
Community Right-to-Know Rule, 40 C.F. R Part 370, pursuant
to Sections 311, 312, and 328 of EPCRA, 42 U S.C. 8§ 11021,
11022, 11048.

The EPA has al so pronulgated the Toxic Chem cal Rel ease
Reporting: Community Right-to-Know Rule, 40 C F.R Part
372, pursuant to Section 313 of EPCRA, 42 U.S.C. § 11023.

The Conpl aint alleges one violation of Section 312(a) of
EPCRA and the regul ations set forth in 40 C.F. R Part 370
for Respondent’s failure to submt an energency and
hazardous chem cal inventory form for the hazardous
chem cal propane stored at its facility to the LEPC, the
SERC, and the fire departnment wth jurisdiction over
Respondent’s facility by March 1, 1998 (Count 1).

The Conplaint alleges three violations of Section 313 of
EPCRA and the regul ations set forth in 40 CF. R Part 372.
Specifically, Count 11 of the Conplaint alleges that
Respondent viol ated Section 313 of EPCRA and 40 C.F. R Part
372 by failing to submt a Form R for xylene for cal endar
year 1997 to the Adm nistrator of the EPA and to the State
of lowa by July 1, 1998. Count |11 of the Conplaint
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al | eges that Respondent violated Section 313 of EPCRA and
40 C.F. R Part 372 by failing to submt a FormR for xyl ene
for cal endar year 1996 to the Adm nistrator of the EPA and
to the State of lowa by July 1, 1997. Count |V of the
Conpl ai nt al |l eges that Respondent violated Section 313 of
EPCRA and 40 C.F.R. Part 372 by failing to submt a FormR
for xylene for calendar year 1995 to the Adm nistrator of
the EPA and to the State of lowa by July 1, 1996.

In the Conplaint, the EPA proposes civil adm nistrative
penalties of $13,750 for Count I, $10,126 for Count II,
$18, 700 for Count Il1l and $17,000 for Count IV. The tota
proposed penalty agai nst Respondent is $59, 576.

Respondent is Bituma-Stor, Inc., doing business as Bitum
Corporation and Gencor Industries, Inc. Respondent is an
| owa corporation that manufactures portable asphalt m xing
pl ants. Respondent operates the facility located at 730
Bl uff Road, Marquette, lowa 52158 (the “Facility”).

Respondent is a “person” as defined by Section 329(7) of
EPCRA, 42 U.S.C. § 11049(7), and is the owner or operator
of a facility as defined by Section 329(4) of EPCRA.

Respondent had fifty or nore full time enployees at the
Facility at all times relevant to the Conpl aint.

Respondent’s Facility had a Standard Industrial Code
(“SIC’) of 3531 at all times relevant to the Conplaint.
Respondent’s Facility, therefore, had a SIC code between
Major Goup 20 and 39 at all tines relevant to the
Conpl ai nt .

The owner or operator of a facility that is required to
prepare or have available a material safety data sheet for
a hazardous chem cal wunder the Occupational Safety and
Health Act of 1970 (“OSHA"), 29 U.S.C. 651 et seq., and
regul ati ons pronul gat ed under that Act, nust submt to the
appropriate LEPC, the SERC, and the fire departnment wth
jurisdiction over the facility on or before March 1, 1988,
and annually thereafter on March 1, an energency and
hazardous chem cal inventory form containing Tier 1
information with respect to the precedi ng cal endar year for
chem cals neeting the threshold quantities set forth in the
i npl enenting regulations at 40 C. F. R Part 370.
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Propane is a hazardous chem cal as defined under Section
312(c) of EPCRA and 40 C.F.R. 8 370.2, and the m ninmum
reporting threshold quantity for such a chem cal under 40
C.F.R 8§ 370.41 is 10,000 pounds.

The owner or operator of a facility that: (a) has ten or
more full-time enployees; (b) has a SIC code of 20 through
39; and (c) manufactured, processed or otherw se used a
toxi c chem cal |isted under Section 313(c) of EPCRA and 40
C.F.R 8§ 372.65 in excess of the threshold quantity under
Section 313(8) of EPCRA and 40 C.F.R. 8§ 372.25 during the
precedi ng cal endar year at such facility nust conpl ete and
submt a Form R This Form R shall be submtted to the
Adm ni strator of the EPA and to the State in which the
facility is located by July 1 for the precedi ng cal endar
year, and shall contain data reflecting rel eases during the
precedi ng cal endar year

Xylene is a toxic chem cal as defined under Section 313(c)
of EPCRA and 40 C.F.R 8 372.65, and the threshold
reporting anmount for xylene is 10,000 pounds under 40
C.F. R 372.25(b).

Respondent’s Facility was inspected by Tommy Guenther,
Grantee for the National Council of Senior Citizens, on or
about October 27, 1998. M. Guenther, an authorized EPA
representative, conducted this inspection to determ ne
Respondent’s conpliance with EPCRA' s Sections 312 and 313
reporting requirenents. In his inspection report,
M. Guent her stated that Respondent enpl oys 250 peopl e and
t hat Respondent has estimted annual sales between 25
mllion and 100 mllion dollars.

The Cctober 27, 1998, inspection of Respondent’s Facility
reveal ed that Respondent had a 20,000 gall on propane tank
and that during the 1997 cal endar year Respondent stored in
excess of 10,000 pounds of propane at its Facility. The
ampunt of propane stored at Respondent’s Facility during
cal endar year 1997 was greater than 10,000 pounds but |ess
t han 50, 000 pounds.

Respondent did not submt an energency and hazardous
chem cal inventory form for propane for the 1997 cal endar
year to the LEPC, the SERC, or the local fire departnment by
March 1, 1998. Respondent has not submtted an energency
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and hazardous chem cal inventory form for propane for the
1997 cal endar year to the LEPC, the SERC, and the [ ocal
fire department.

19. The Cctober 27, 1998, inspection of Respondent’s Facility
reveal ed that during the 1995, 1996, and 1997 cal endar
years Respondent otherwi se used xylene at its Facility in
excess of 10,000 pounds but | ess than 100, 000 pounds.

20. Respondent failed to submt FormRs for xylene for cal endar
years 1995, 1996, and 1997 to the EPA and the State of |owa
by July 1, 1996, 1997, and 1998, respectively. Respondent
has not submtted to the EPA and the State of |Iowa Form Rs
for xylene for the cal endar years 1995, 1996, and 1997.

21. Respondent and the EPA entered into joint stipulations on
March 28, 2000, in which the parties stipulated to
Respondent’s liability on all four counts contained in the
Conpl ai nt .

22. Respondent is listed in the Dun and Bradstreet database.
According to Dun and Bradstreet, as of October 1, 1998,

Bi tuma Cor poration had 170 enpl oyees and 25 m | lion dollars
in estimted annual sales. The total corporate entity
sales for Gencor Industries, Inc. were reported as one
hundred and ninety-five mllion dollars.

23. Section 325(c) (1) of EPCRA aut hori zes a Ci Vi
adm ni strative penalty in an anpunt not to exceed $25, 000
for each violation of Section 312 or 313 of EPCRA per day,
which is adjusted to $27,500 for inflation.?

24. Respondent’s violation of Section 312 of EPCRA as descri bed
in Count I of t he Conpl ai nt I's an enmer gency
preparedness/right-to-know violation under the Interim

2/ The Federal Civil Penalties Inflation Adjustnent Act of
1990, as anended by the Debt Collection Inprovenent Act of 1996,
requires the EPA, as well as other federal agencies, to
periodically adjust maximum civil penalties to account for
inflation. See 61 Fed. Reg. 69,360 (Dec. 31, 1996). Pur suant
to the Civil Monetary Penalties Inflation Adjustnment Rule, the
maxi mum civil penalty under Section 325(c)(1l) of EPCRA for
violations that occur on or after January 31, 1997, is $27,500
per violation per day. See 40 C.F.R Part 19.
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Fi nal Enforcenment Response Policy for Sections 304, 311 and
312 of the Energency Planning and Community Right-to-Know
Act and Section 103 of the Conprehensive Environmental
Response, Conpensation and Liability Act (“InterimPenalty
Policy”) dated January 8, 1998.%¢

25. Under the Interim Penalty Policy, the extent of
Respondent’s Section 312 violation as charged in Count | of
the Conmplaint is Level One, and the gravity conmponent of

the violation is Level C. The circunstances of the
viol ation are such to warrant the hi ghest assessment within
the “cell” in the penalty matrix (“Penalty WMatrix”).

Interim Penalty Policy at 13-17. Applying the Penalty
Matrix in the Interim Penalty Policy to this violation
results in a base penalty in the anmount of $13,750 for
Count |I.

26. Under the Enforcenment Response Policy for Section 313 of
the Enmergency Planning and Community Right-to-Know Act
(1986) and Section 6607 of the Pollution Prevention Act
(1990) (“Section 313 Penalty Policy”), dated August 10,
1992, Respondent’s violation of Section 313 of EPCRA as
described in Count 11 of the Conplaint is a Level 4
circunstance violation which is calculated according to a
per-day formula. The extent of the violation is Level B.
Applying the Penalty Matrix in the Section 313 Penalty
Policy to this violation and cal culating this penalty using
the per-day formula for violations for failing to report in
a tinmely manner results in a gravity-based penalty in the
amount of $10,126 for Count I1I.¥¢

8 The Interim Penalty Policy has been superseded by the
Enf or cement Response Policy for Sections 304, 311 and 312 of the
Emer gency Pl anning and Conmmunity Ri ght-to-Know Act and Section
103 of the Conprehensive Environmental Response, Conpensation
and Liability Act dated Septenmber 30, 1999. Al t hough the
Interim Penalty Policy is applicable in this matter, the EPA
states that calculating the proposed penalty for Count | under
t he Septenber 30, 1999, policy would result in the sanme penalty
as under the January 8, 1998, policy.

4 The EPA erred inits calculation of the proposed penalty
by applying the Penalty Matrix for violations that occur prior
to January 30, 1997, rather than the Penalty Mtrix for

(continued...)
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Under the Section 313 Penalty Policy, Respondent’ s
violations of Section 313 of EPCRA as described in Counts
1l and 1V of the Conplaint are Level 1 circunstance
violations and Level B extent violations. Appl ying the
Penalty Matrix in the Section 313 Penalty Policy to these
violations results in a gravity- based penalty in the
anount of $18,700 for Count Ill and $17,000 for Count IV.

The EPA has submtted evidence concerning Respondent’s
general financial status fromwhich Respondent’s ability to
pay the proposed penalty can be inferred.

Respondent has not shown that it is unable to pay the
proposed penalty of $59,576.

No adjustnments of the base penalty for Count | are
warranted on the basis of ability to pay, prior history of
viol ations, degree of culpability, econom c benefit or
savings resulting fromthe violation, or such other matters
as justice may require. Additionally, no adjustnents are
warranted for size of business, attitude, Supplenental
Environmental Projects (“SEPs”), or voluntary disclosure.
No adjustnents of the gravity-based penalties for Counts
1, 111, or IV are warranted on the basis of voluntary
di scl osur e, hi story of prior wviolation(s), del i st ed
chemcals, attitude, SEPs, ability to pay, or other matters
as justice may require.

CONCLUSI ONS OF LAW

Respondent is subject to the reporting requirements set
forth in Section 312 of EPCRA and in the Hazardous Chem cal
Reporting: Community Right-to-Know regulations, 40 C. F.R
Part 370, promnulgated thereunder. Respondent is also
subj ect to the reporting requirenments set forth in Section
313 of EPCRA and in the Toxic Chem cal Rel ease Reporting:

4 (...continued)

violations that occurred after that date. This error resulted
in a slightly | esser proposed penalty for Count Il ($353). The
EPA chose not to change the amount of the proposed penalty upon
its discovery of the m stake. Tr. at 40-41.
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Community Right-to-Know regulations, 40 C.F.R Part 372,
promul gat ed t hereunder.

Respondent viol ated Section 312 of EPCRA and 40 C. F. R Part
370, Subpart B, when it failed to submt an energency and
hazardous chem cal inventory formfor propane for cal endar
year 1997 by March 1, 1998, to the LEPC, SERC, and the fire
departnment with jurisdiction over the Facility.

Respondent viol ated Section 313 of EPCRA and 40 C. F. R Part
372 when it failed to submt an EPA Form R for xylene for
cal endar year 1997 by July 1, 1998, to the EPA and the
State of |owa.

Respondent viol ated Section 313 of EPCRA and 40 C.F. R Part
372 when it failed to submt an EPA Form R for xylene for
cal endar year 1996 by July 1, 1997, to the EPA and the
State of |owa.

Respondent viol ated Section 313 of EPCRA and 40 C. F. R Part
372 when it failed to submit an EPA Form R for xylene for
cal endar year 1995 by July 1, 1996, to the EPA and the
State of |owa.

The Interim Penalty Policy is applicable to Respondent’s
vi ol ation of Section 312 of EPCRA and 40 C.F.R. Part 370 as
described in Count I of the Conplaint.

The Section 313 Penalty Policy 1is applicable to
Respondent’s violations of Section 313 of EPCRA and 40
C.F.R Part 372 as described in Counts I, I1Il, and IV of
t he Conpl ai nt.

The proposed civil adm nistrative penalty of $59,576 for
Respondent’ s viol ati ons of Sections 312 and 313 of EPCRA i s
aut hori zed, and t he anpbunt of the penalty is inaccordance with

the statutory penalty criteria in Sections325(b)(1)(C) and
325(b) (2) of EPCRA and t he appli cabl e EPA penal ty gui del i nes
i ssued under EPCRA. See Section 325 of EPCRA; Interi mPenalty
Pol i cy; Section 313 Penalty Policy; Section 22.27(b) of the Rul es
of Practice, 40 C.F. R § 22.27(b).

The EPA has est abl i shed t hat t he penal ty of $59,576 i s appropri ate
under the particul ar facts and circunstances of this case. See
Section 22.24 of the Rules of Practice, 40 C.F. R § 22.24.
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DI SCUSSI ON

Respondent admtted |liability on each of the four counts set forth
inthe Conplaint inthe stipulations enteredintow th Conpl ai nant on
March 28, 2000. Respondent failed to submt an energency and
hazardous chem cal inventory formfor propane for cal endar year
1997 and an EPA FormR for xyl ene for cal endar years 1995, 1996, and
1997 in violation of Sections 312 and 313 of EPCRA, respectively.
Respondent’s admi ssionto liability was reiterated at the penalty
hearing on June 27, 2000. Tr. at 7. On the basis of the parties’
stipulations, the evidence in the record, and the hearinginthis
matter, Respondent is found to be liable for each of the four
viol ations of the reporting requirenents of Sections 312 and 313 of
EPCRA as descri bed in the Conplaint. Thus, the only remainingissue
before me is the appropriate penalty to be assessed agai nst Respondent
for these four violations.

The assessnment of adm nistrative and civil penalties for
viol ations of the reporting requirenents of Sections 312 and 313 of
EPCRA ar e governed by Secti on 325(c) of EPCRA, whi ch provi des t hat any
per son who vi ol ates Section 312 or Section 313 “shall beliabletothe
United States for acivil penalty in an anount not to exceed $25, 000
for each such violation” and that “[e]ach day a viol ation...continues

shall...constitute a separate violation.” ¥ Section 325(c)(4)
further provides that the penalty my be assessed by
adm nistrative order or a civil action in federal district

court. Section 325(c) (1), however, does not specify any factors
for consideration by the Adm nistrator or court in determ ning
an appropriate civil penalty for violations of the Section 312
or 313 reporting requirenents.

In the absence of prescribed statutory factors to be
considered in the assessnment of penalties for reporting
vi ol ati ons under Sections 312 and 313 of EPCRA, | note that
prior EPA admnistrative decisions have |ooked to the
i mmedi ately preceding enforcenent sections at Secti ons
325(b) (1) (C) and 325(b)(2) for guidance. Sections 325(b)(1)(C
and 325(b) (2) govern the assessnent of civil penalties for Class
| and Class Il violations of EPCRA' s energency notification
requi renments, respectively.

2 See footnote 2.
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I n determ ning the anount of a penalty, Section 325(b)(1)(C)
requires t he Adm ni strat or to consi der “t he nat ure,
ci rcunst ances, extent and gravity of the violation or violations
and, with respect to the violator, ability to pay, any prior
hi story of such violations, the degree of culpability, econon c
benefit or savings (if any) resulting fromthe violation, and
such other matters as justice may require.” Section 325(b) (2)
i ncorporates by reference the penalty assessnment procedures and
provi sions of Section 16 of the Toxic Substances Control Act
(“TSCA"), 15 U.S.C. 8§ 2615. Penalty factors listed at Section 16
of TSCA are nearly identical to those in Section 325(b)(1)(C) of
EPCRA, except that the factor of “effect on ability to continue
to do business” is substituted for “economc benefit or
savi ngs.”

Generally, Section 325(b)(2)of EPCRA, which governs Class
Il adm ni strative penalties under EPCRA's energency notification
provi sions, has been cited in admnistrative decisions for
statutory guidance on the issue of penalty assessnment for EPCRA
reporting violations under Section 325(c)(1). See e.g., Apex
M cr ot echnol ogy, Inc., EPCRA-09-92-00-07 (Initial Decision My
7, 1993) (discussing elenents of Section 325(b)(1)(C) of EPCRA
and Section 16 of TSCA and using Section 16 factors); TRA
| ndustries, Inc., EPCRA 1093-11-05-325 (Initial Decision, Cct.
11, 1996) (using Section 16 of TSCA criteria as directed by
Section 325(b)(2) of EPCRA in assessing penalty under Section
313 of EPCRA); GEC Precision Corp., EPCRA 7-94-T-381-E (Initial
Deci si on, Aug. 28, 1996). Conpare Cl arksburg Casket Co., EPCRA
I11-165 (Initial Decision, July 10, 1998) (using elenents of
Section 325(b)(1)(C) of EPCRA in discussing penalty factors
under Section 325(c)(1)of EPCRA). 1In assessing a penalty for a
violation of the EPCRA reporting requirenments, | find that the
TSCA factor of "effect on ability to continue to do business” is
nore relevant to that assessment than the factor of “economc
benefit or savings.” Rarely would there be a denonstrable or
significant “econom c benefit or savings” resulting from a
failure to tinely file a Form R or an energency and hazardous
chem cal inventory form

Additionally, the |l egislativeintent of EPCRA and t he st at ed
reasons for the i npl enenting regul ati ons provi de hel pful insight
intointerpretingthe statutory provisions concerning the assessnent
of penalties for violations of Sections 312 and 313 of EPCRA i n t he
absence of express statutory | anguage concerni ng such penalties. The
pur pose of EPCRAis “to provide the publicw thinportant i nformation
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on the hazardous chem cals in their communities and to establish
ener gency pl anni ng and notification requirenents whi ch woul d prot ect
the public inthe event of arel ease of hazardous chem cals.” H R
Conf. Rep. No. 99-962, 99'" Cong., 2d Sess. 281, reprinted in
U.S.C. A A N 3374. This stated purpose for the enact ment of EPCRA I s
echoed inthe inplenentingregulations set forthat 40C.F.R Part 370
and at 40 C F. R Part 372. Section 370.1withregardto the purpose of
the Part 370 regul ati ons states that “[t] hese regul ati ons establish
reporting requirenments which provide the public with inportant
i nformati on on t he hazardous chem cals intheir communities for the
pur pose of enhanci ng communi ty awar eness of chem cal hazards and
facilitating devel opment of State and | ocal energency response pl ans.”
40 CF.R 8 370.1. Section 372.1 descri bes the purpose of the Part 372
regulation as “to informthe general public and the communities
surroundi ng covered facilities about rel eases of toxic chemcals, to
assi st research, toaidinthe devel opnent of regul ati ons, gui deli nes,
and standards . . . .” 40 C.F.R § 372.1.

To ensure conpliance with EPCRA' s goal s, Sections 312 and 313 of
EPCRA i npose requi renments on owners and operators of facilitieswth
hazar dous chem cal s at specifiedthresholdlevelstonotifylocal and
state conmittees, as well as the fire departnent, to enabl e t hese
groups to prepare for and, if necessary, torespond to energenci es.
These notificationrequirenents serve aninportant public safety and
heal t h purpose in additionto neetingthe public’ s right and needto
know the reported information and the energency response pl ans.

I n assessing the proposed penalty in the instant matter,
the EPA relies extensively upon its penalty policies issued
under EPCRA whi ch incorporate the above-cited statutory penalty
factors into the penalty guidelines. Specifically, the EPA has
cal culated its proposed penalty by foll owi ng t he gui del i nes set forth
i nthe Enforcenment Response Policy for Section 313 of the Energency
Pl anni ng and Communi ty Ri ght -t o- Know Act (1986) and Secti on 6607 of the
Pol l uti on Prevention Act (1990) (“Section 313 Penalty Policy”), dated
August 10, 1992, andinthe Interi mFi nal Enforcenent Response Policy
for Sections 304, 311 and 312 of t he Energency Pl anni ng and Communi ty
Ri ght -t o- Know Act and Secti on 103 of t he Conprehensi ve Envi r onnent al

8 The public has the right to know the toxic chem cal
rel ease information reported by the facilities, as well as the
contents of the enmergency response plans. See Huls Anmerica, Inc.
v. Browner, 83 F.3d 445, 446-447 (D.C. Cir. 1996); see also
Atlantic States Legal Foundation, 1Inc. v. United Muisical
I nstrunments, U S. A, Inc., 61 F.3d 473, 474 (6th Cir. 1995).
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Response, Conpensation and Liability Act (“Interi mPenalty Policy”)
dat ed January 8, 1998.

The InterimPenal ty Policy is applicableto Respondent’s viol ation
of Section 312 of EPCRA and 40 C.F. R Part 370 contai ned i n Count | of
the Conplaint. The InterimPenalty Policy was i ssued by the EPA' s
O fice of Regul atory Enforcenent, O fice of Enforcenent and Conpl i ance
Assur ance for the purpose of ensuring that the “enforcenent actions for
viol ati ons of CERCLA [ Conprehensive Environmental Response,
Conpensation, and Liability Act] 8 103(a) and EPCRA 88 304, 311 and 312
arelegallyjustifiable, uniformand consistent; that the enforcenent
response is appropriate for the violati ons comm tted; and t hat persons
will be deterred fromcommtting such violations in the future.”
Interi mPenalty Policy at 3. The EPA considers the penalty factors in
Section 325(b)(2) of EPCRAthrough its application of the lnterim
Penalty Policy.

The Section 313 Penalty Policy is applicableto Respondent’s three
reporting violations of Section 313 of EPCRAand 40 C. F. R Part 372 set
forthin Counts II, 111, and IV of the Conplaint. The Section 313
Penalty Policy was promul gated by the EPA's Offi ce of Conpliance
Moni toring of the Ofice of Prevention, Pesticides and Toxi ¢ Subst ances
inorder toensure that the EPA s enforcenent actions for viol ati ons of
Section 313 of EPCRAare arrived at inafair, uniform and consi stent
manner; that the enforcenent response i s appropriate for the violation
comm tted; and that persons will be deterred fromcomm tting Section
313 violations. Section 313 Penalty Policy at 1. The EPA consi ders
many of the penalty factors in Section 325(b)(2) of EPCRAthroughits
application of the Section 313 Penalty Policy.

At thisjuncture, it i s enphasized that under the Adm nistrative
Procedure Act, 5 U S. C. 88 551-559, whi ch governs t hese proceedi ngs, a
penal ty policy, such as the Section 313 Penalty Policy or thelnterim
Penal ty Policy, is not unquestioningly appliedas if the policy were a
rulewith “binding effect.” Seelnre Enpl oyers I nsurance of Wausau and
Group Ei ght Technol ogy, Inc., TSCA Appeal No. 95-6, 6 E. A.D. 735,
755-762 (EAB, Feb. 11, 1997); see alsolnre Steeltech, Limted, EPCRA
Appeal No. 98-6, at 10-16 (EAB, Aug. 26, 1999), affirnmed, Steeltech
Limted v. United States Environnental Protection Agency, 105 F. Supp. 2d
760 (WD. Mch. 2000). However, pursuant to Section 22.27(b) of the
Rul es of Practice, 40 C.F.R 8§ 22.27(b), which al so governs t hese
proceedi ngs, the Adm ni strative LawJudge i s required to consi der civil
penal ty gui delines issued under the Act and to state specific reasons
for deviating fromthe anount of t he penalty recommended t o be assessed
inthe Conplaint. The Adm ni strative LawJudge “has t he di scretion
ei ther to adopt the rati onal e of an applicabl e penalty policy where



15

appropriate or to deviate fromit where the circunstances warrant.” In
re DI CAnmericas, Inc., TSCA Appeal No. 94-2, 6 E. A. D. 184, 189 (EAB,
Sept. 27, 1995).

Proposed Penalty
Count |-Base Penalty

Intheinstant matter, Ms. Rita R cks, an environnental protection
specialist inthe Chem cal Ri sk I nformation Branch of Regi on 7 of the
EPA, cal cul ated Conpl ai nant’s proposed penalty and prepared a
menor andum dat ed Decenber 8, 1999, that descri bes how the final
proposed penal ty anount was deterni ned. Ms. Ricks testifiedat the
June 27, 2000, hearing regarding the penalty cal cul ati on. During her
testi mony, she described the basis for the proposed penalty anount.

Conpl ai nant has proposed t hat Respondent be assessed a total civil
adm ni strative penalty inthe anount of $59,576 for its four EPCRA
viol ations. Specifically, Conplai nant proposes that a penalty inthe
amount of $13, 750 be i nposed for Respondent’ s vi ol ati on of Section 312
of EPCRA described in Count | of the Conplaint. Asto Respondent’s
t hree viol ati ons of Section 313 of EPCRA, Conpl ai nant proposes t hat
Respondent be assessed penalties inthe anounts of $10, 126 for the
vi ol ation describedin Count |1, $18,700 for the viol ati on described in
Count 111, and $17,000 for the violation described in Count IV.
Conpl ai nant mai ntains that the facts of the instant case do not
i ndicate that areductioninthe proposed penalty is warranted on any
basi s.

The InterimPenalty Policy will be considered with regard to
Respondent’ s viol ati on of Section 312 of EPCRA descri bed i n Count | of
t he Conpl ai nt. The assessnment of civil adm nistrative penaltiesis
governed by Section |V of the Penalty Policy. Interi mPenalty Policy at
9. The penalty assessnent is acconplished in two stages under the
Interim Penalty Policy.

First, theprelimnary deterrence (“base”) penalty is cal cul ated
using the statutory factors that apply tothe violation. Such factors
include the nature, circunstances, extent, and gravity of the
violation. Id. at 9-10. These factors are i ncorporated into the
Penal ty Matrix, which sets forth the appropri ate penal ty anounts. | d.
at 10. Each statutory section hasits own Penalty Matri x which sets
forth the penalty ranges for the varying | evel s of extent and gravity.
Id. at 19-20. The extent and the gravity of the violation(s) arethe
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two primary factors which are used in determ ning the appropriate
penalty anmount. 1d. at 10.

Second, after the base penalty is cal cul ated, the factors that
relate to the violator are considered. Such consideration is
acconpl i shed by t he upward or downwar d adj ust ments to t he base penal ty.
Factors that are applicabletothe violator i ncludethe violator’s
abilitytopay or ability to continue in business, prior history of
vi ol ations, degree of cul pability, and econom c benefit or savings
resul ting fromthe violation, and other matters as justice may require.
Id. at 9. Additional considerationis giventothe factors of: size of
busi ness, attitude, SEPs, and voluntary disclosure. 1|d. at 22.

Begi nning with the deterni nati on of the base penalty, the first
factor to be consideredisthe “nature of theviolation.” There are two
general categories of violations under this factor: enmergency response
vi ol ati ons and ener gency prepar edness/ri ght-to-knowviol ations. Id. at
10-11. Energency response viol ati ons consi st of viol ati ons of Section
103(a) of CERCLA and vi ol ati ons of Sections 304(a), (b) and (c) of
EPCRA. Id. at 10. Violations of Sections 311(a) and (c) and Secti on
312 of EPCRA are cat egori zed as ener gency preparedness/ri ght-to-know
violations. Id. at 11.

The determ nation of the base penalty then proceeds to an
assessnment of the “extent” factor. The category to which a violation
i s assigned under the “nature” factor determ nes what the “extent”
factor neasures. Each kind of violation corresponds to a specific
extent level. Extent inthe context of emergency response viol ations
measures aviolation s deviationfromthe statutory requirenents in
ternms of thetineliness of the notifications of the reportable rel ease
and t he subm ssion of required reports. Extent in the context of
emner gency prepar edness/ri ght-to-knowviol ations “reflects the potenti al
del eteri ous effect the nonconpli ance has on: the federal, state, or
| ocal governnent’s ability to properly plan for chem cal rel eases, and
the public’s ability to access theinformation.” 1d. at 13. The extent
| evel s for both categories of violations range fromLevel 1to Level 3.

After the “extent” factor is determ ned, the penalty cal cul ati on
process nmoves on to consi deration of the gravity of the viol ation.
Under the Interi mPenalty Policy, this factor is dependent on the
amount of the chem cal involved inthe violation. The underlying
assunptionsinthelnterimPenalty Policywithregardtothe gravity of
aviolationarethat “the greater the quantity of chem cal rel eased,
the norelikely that aviolationof thereportingrequirenments will
under m ne t he ener gency pl anni ng, emergency response, and ri ght -t o- know
i ntenti ons of CERCLA 8§ 103 and EPCRA; [and] the greater the anount of
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chem cal storedon site, the greater the need for fire departnents and
ener gency pl anners to knowof its exi stence and | ocation prior to any
explosion or unpermtted release.” Id. at 15,

Gavity | evel s for energency response vi ol ati ons are based on t he
amount of hazar dous substance or extrenel y hazar dous subst ance (“EHS")
released. I1d. at 15. The gravity |levels for energency
preparedness/ri ght-to-knowviol ati ons are determ ned by “t he nunber
and/ or anount of the chemical (s) inexcess of the reportingthreshold
present at the facility.” 1d. at 16. Gravity levels for both
categories of violations range fromLevel Ato Level C. The gravity
| evel is determned by the tineliness of notification or subm ssion of
the required report.

When the gravity | evel is determ ned, the range of the penalty
anmount can be determ ned fromt he applicabl e Penalty Matri x, atabl e of
dol | ar amounts whi ch correspond to conbi nati ons of extent and gravity
levels. 1d. at 18-21. The cal cul ati on of the penalty t hen proceeds to
an assessnent of the circunstances of the violation. The term
“circunstances” “refers tothe actual or potential consequences of the
violation.” 1d. at 17. The circunstances of aviolationareusedto
det erm ne the speci fi c amount of the penalty withinthe range set forth
in the applicable Penalty Matrix. 1d.

Intheinstant matter, Conpl ai nant proposes t hat Respondent be
assessed $13, 750 for its failureto submt an emergency and hazar dous
chem cal inventory formfor propane for cal endar year 1997 to t he LEPC,
the SERC, and the |l ocal fire departnment as required by Section 312(a)
of EPCRA and 40 C.F. R. Part 370, Subpart B. Conpl ai nant properly
cat egori zes Respondent’ s viol ati on of Section 312 as an “enmergency
prepar edness/ri ght-to-know viol ati on under the Interi mPenalty Poli cy.
Tr. at 26.

Turni ng nowto the cal cul ati on of the base penalty for Count I,
| findthat Conpl ai nant properly characterizes this violation as Level
1inextent under the Interi mPenalty Policy because Respondent fail ed
to submt the chem cal inventory formfor propanewithinthirty (30)
days of the reporting deadline. 1d. Conplainant also correctly
categorizes the gravity of this violation as Level Cbecause t he anmount
of propane not reported was greater than one but | ess than fivetines
the reporting threshold. Applyingthe Penalty Matrix to the viol ation,
which i s based on the extent and gravity |levels, the appropriate
penalty for this violationranges from$6,876to $13, 750. Interim
Penalty Policy at 20. Wth regard to the circunmstances of the
vi ol ati on, Conpl ai nant consi dered the potential harmto t he health of
emer gency responders and to t he environnent, as well as the effect of
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Respondent’s failuretofiletheformw th thelocal comunity. Tr. at
28. Conpl ai nant properly concl uded, on the basis of its consideration
of the circunstances of this violation, that Respondent shoul d be
assessed t he hi ghest penalty anount within the range of the cell,
resulting in a proposed penalty of $13, 750.

Adjustnents to Base Penalty for Count |

I nthe EPA’ s determ nati on of the proposed penalty for Count I,
t he EPA f ound t hat no adj ustnments to t he penal ty are warrant ed under
the Interim Penalty Policy. | note that this penalty policy
i ncor porates nost of the penalty factorsrelatingto the violator found
i n Sections 325(b) (1) (C and 325(b)(2) of EPCRA. Such factors i ncl ude
the violator’s ability to pay, prior history of such viol ations, degree
of cul pability, and econom c benefit or savings resulting fromthe
violation, and other factors as justice may require.

Specifically, inmakingthe determ nation that no adjustnments to
t he base penalty were warranted, the EPA nmade the follow ng
consi derations. ThelnterimPenalty Policy provides that the penalty
anount inthe Penalty Matrix appliestofirst timeviolators. Interim
Penalty Policy at 23. As Respondent had no history of prior
vi ol ati ons, no upward adj ustnment to t he penalty was made. Al t hough
EPCRAIs astrict liability statute, sone adj ust mrent may be nade for a
violator’s cul pability under the Interi mPenalty Policy. 1d. at 25.
Here, no adj ust nent was made because there was no i nformati on t hat
Respondent’s violation was willful, or that Respondent | acked
suf fici ent knowl edge of the potential hazard created by its conduct, or
that it | acked control over the situationto prevent occurrence of the
vi ol ation. No adj ustnent was made for the factor of econom c benefit
or savings resulting fromthe violation as the base penalty fromthe
Penalty Matrix i s consi dered to have adequat el y captured t he econom ¢
benefit. Wthregardto consideration of other factors as justice may
require, the EPAadmtted that this factor was not consi dered at the
ti me the Conpl ai nt was prepared. Tr. at 32. However, no i nformation
becane avail abl e to showt hat an adj ust nrent was war r ant ed based on this
factor. Id.

In addition, the EPA considered the following factors in
determ ning the penalty for Count | pursuant tothe lnteri mPenalty
Pol i cy: the size of Respondent’s busi ness; Respondent’s attitude; SEPs;
and vol untary di scl osure. Under thelnteri mPenalty Policy, a base
penal ty can be reduced for first time viol ators whose busi ness enpl oys
100 or fewer peopl e and whose annual total corporate entity sales are
| ess than 20 mlIlion dollars. Reductions can be nade based on a
respondent’s cooperation t hroughout t he conpl i ance
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eval uat i on/ enf or cenment process or pursuant to a settl ement between the
parties. Under the lnterimPenalty Policy, reductions tothe base
penal ty al so can be nade when t he vi ol ator agrees to performa SEP as
part of asettlenent or whenthe facility sel f-discl oses viol ations
under the EPA's Sel f-Policing Policy. Incentives for Self-Policing:
Di scovery, Disclosure, Correction and Prevention of Viol ations Fi nal
Policy Statenent, 60 Fed. Reg. 66,706 (Decenber 22, 1995). No
adj ust nrent s wer e nade based on any of these factors as none of t hese
fact ors was shown to apply to Respondent in theinstant matter based on
the informati on available to the EPA. Tr. at 32-33.

The question of whet her an adj ustnent to the base penalty for
Count | is warranted on consi deration of the factor of Respondent’s
ability to pay will be addressed | ater as part of the di scussion
concerning this same adj ustnment tothe gravity-based penalties for
Counts Il, Ill, and V. The factor of ability to pay, whichis comon
toall four counts, will be di scussed after the determ nati on of the
gravity-based penalties for the remaining three counts.

Gravity-based Penalties for Counts II, I1l, and IV.

Thus, | nowturnto the determ nation of the base penalties for
Respondent’ s t hree vi ol ati ons of Section 313 of EPCRA. As outli ned
above, the Section 313 Penalty Policy provides guidance for the
determ nati on of penalties for violations of the requirenents of
Section 313 of EPCRA and wi || be appliedto each of Respondent’ s three
vi ol ations of the reporting requirenents delineatedin Section 313 of
EPCRA and 40 C.F.R Part 372. The Section 313 Penalty Policy
est abl i shes a two-step determ nati on process for the assessnent of a
penalty: 1) determ nation of a gravity-based penalty and, 2)
adj ustnents to the gravity-based penalty. Section 313 Penalty Policy at
7.

The gravity-based penalty is determ ned on the basis of the
“circunstances” of the violation andthe “extent” of the violation. Id.
at 8. The circunstances of a particul ar violationtake into account
the “seriousness of theviolationasit relatestothe accuracy and
avai lability of theinformationtothe conmunity, tostates, andtothe
federal governnent.” Id. The “extent” of aviolationis detern ned by
“the quantity of each EPCRA 8§ 313 chem cal manuf actured, processed, or
ot herwi se used by the facility; the size of thefacility based on a
conbi nati on of t he nunber of enpl oyees at the violatingfacility; and
the gross sales of theviolatingfacility' stotal corporate entity.”
Id. The final amount of the gravity-based penalty is obtainedfroma
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Penalty Matrix contained in the Section 313 Penalty Policy which
establ i shes t he penalty anounts for the varyi ng | evel s of extent and
circunstance. |d.

After the gravity-based penalty i s determ ned, upward or downwar d
adj ustnments to t he penal ty are made upon consi derati on of the foll ow ng
factors: voluntary di sclosure, history of prior viol ati ons, delisted
chem cal s, attitude, other factors as justice may require, SEPs, and
ability to pay. Id.

Respondent comm tted three reporting viol ations of Section 313 of
EPCRA and its i nplenenting regul ations set forthat 40 C F. R Part 372
by failing to submt FormRs to the EPAand to the State of | owa as
required by Section 313. As poi nted out by the EPA, this  reporting
failureresultedin Respondent’s toxi c chem cal em ssions, if any, not
being included in the Toxics Rel ease I nventory database, “which
prevented the public, industry, and state and | ocal governnments from
havi ng a basi c t ool for understandi ng and provi di ng for t he nanagenent
and control of toxic chemcalsintheir community.” Menorandumfrom
Rita Ri cks, Environnmental Protection Specialist, EPA, to Julie Van
Horn, O fice of Regi onal Counsel, Dec. 8, 1999, at 4 (“Conpl ai nant’ s
Exb. 2").

Sections 325(c) (1) and (3) of EPCRA aut hori ze t he assessnent of
a penal ty of not nore t han $25, 000 f or each Secti on 313 vi ol ati on each
day the violation continues.” The Section 313 Penalty Policy,
consistent with Sections 325(c)(1) and (3) of EPCRA, directs
that a separate penalty should be calculated for each reporting

violation on a per-chem cal and per-year basis. Id. at 11, 13.
The Section 313 Penalty Policy, however, provides that “[a]l
violations are ‘one day’ viol ations unl ess otherw se noted.” |d.

at 11. Generally, penalty assessnents are nade on a “per day”
basis only in two circunstances: 1) when a facility has received
a conplaint that has been resolved for failing to report under
Section 313 for any two previous reporting periods or; 2) when
a facility refuses to submt reports or corrected information
within thirty (30) days after a conplaint is resolved. Section
313 Penalty Policy at 13. The Section 313 Penalty Policy also
sets forth a formula to be used only in cal culating the per day
penalty for “failure to report in atinely manner” violations in
which the violator failed to report on or before July 1 of the
year the report was due and before July 1 of the follow ng year
ld. This fornmula is:

' See footnote 2.
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Level 4 Penalty +

(Number of days late - 1) x (lLevel 1-level 4 Penalty)
365 | d.
at 14.
I n Count 11, Conpl ai nant proposes t hat Respondent be assessed a

penalty in the amount of $10, 126 for its violation of Section 313 of
EPCRA and 40 C.F.R Part 372 for failing to submt a FormR for
cal endar year 1997 for xylenetothe EPAand to the State of | owa by
July 1, 1998. Conpl ai nant properly categorizes this violationas Level
Bin extent because t he anount of xyl ene ot herw se used was | ess t han
10 tinmes the reporting threshol d, Respondent’s annual sal es were
greater than $10 m | li on, and Respondent had nore t han 50 enpl oyees.
The ci rcunst ances | evel is properly characterized as Level 4 because
t he FormRwas not submtted by July 1, 1998. Accordingto the Penalty
Matri x, such aviolationcorresponds to a gravity-based penalty inthe
amount of $17,000. ¥

As the FormRin this violation was due by July 1, 1998, and
the violation was identified on inspection on October 27, 1998,
t he per-day formula delineated in the Section 313 Penalty Policy
i s applicable. Consequently, Conpl ai nant cal cul ated t he penalty for

Count Il on a per-day basis using the per-day fornulafor failureto
report inatinmely manner containedinthe Section 313 Penalty. Tr. at
36. This resulted in a gravity-based penalty for Count Il inthe

amount of $10,126. ¥

Conpl ai nant proposes that Respondent be assessed penalties
of $18, 700 and $17,000 for Respondent’s violations of Section
313 of EPCRA and 40 C.F.R Part 372 for failing to submt Form
Rs for cal endar years 1996 and 1995 for xylene to the EPA and to
the State of lowa by July 1, 1997, and July 1, 1996,
respectively (Counts 111 and 1V). Conpl ai nant properly
categorizes these violations as having Level B extent |evels
because t he anount of xyl ene ot herw se used was | ess than 10 ti nes t he
reportingthreshol d, Respondent’s annual sal es were greater than $10
m I 1ion, and Respondent had nore t han 50 enpl oyees. The circunstances
| evel s are properly characterized as Level 1 because the FormRfor

8 See footnote 4.

¥ $6,600 + (118 - 1) x ($17.000 - $6.000) = $10, 126.
365

Conpl ai nant’s Exb. 2 at 7.



22

1996 was not subm tted by July 1, 1997, and the FormRfor 1995 was not
submtted by July 1, 1996. The applicable Penalty Matrices yield
gravi ty-based penal ti es of $18, 700 and $17, 000 for Counts I Il and IV,
respectively.

Adjustnments to the Gravity-based Penalties for Counts II, IIl, and IV

I nthe EPA’ s determ nati on of the proposed penalties for Counts
I1, 111, and 1V, the EPAfound that no adjustnments tothe penalty were
war r ant ed under the Section 313 Penalty Policy. Adjustnents factors
that relate to the violator include the follow ng: voluntary
di sclosure; history of prior violation(s); delisted cheni cals;
attitude; other factors as justice may require; SEPs; and ability to

pay.

Specifically, inmakingthe determ nation that no adjustnents to
t he gravi ty-based penal ti es were warrant ed, t he EPA made t he fol | ow ng
consi derations. The Section 313 Penalty Policy does not provide
reductions inpenalties for voluntary disclosureif aninspectionisin
progress or has been perforned. Section 313 Penalty Policy at 14-16.
Here, the viol ati ons were identified duringthe EPAinspection and,
t hus, noreductionis applicable. Tr. at 42. The Section 313 Penal ty
Policy provides for an upward adjustnment where a violator has
denonstrated a history of violating EPCRA. ld. at 16-17. As
Respondent has no hi story of prior violations, noupward adjustnent to
t he penalties was made. Tr. at 42. No adj ust nent was made based on
t he factor of delisted chem cal s as xyl ene has not been delisted. Tr.
at 42. In addition, the EPA considered the followi ng factors in
determ ning the penalties for Counts |1, Ill, and IV pursuant tothe
Section 313 Penalty Policy: attitude; other factors as justice may
require; and SEPs. No adj ust ments wer e nade based on t hese factors as
none of these factors was shown to apply to Respondent intheinstant
matter based on the information available to the EPA. Tr. at 43.

Appropri ateness of Proposed Penalty

The EPA has t he burden of show ng t hat t he proposed penaltyis
appropri ate and such showi ng nust be made by a preponderance of the
evi dence. The federal regulations governing the burdens of
present ati on and per suasi on i n proceedi ngs bef ore an Adm ni strati ve Law
Judge state as foll ows:
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(a) The conpl ai nant has t he burdens of presentati on and
per suasi on that the viol ation occurred as set forthinthe
conplaint and that the relief sought is appropriate.
Fol I ow ng Conpl ai nant’ s est abl i shnment of a prima faci e case,
respondent shall have t he burden of presenting any def ense
to the allegations set forth in the conplaint and any
response or evidence with respect tothe appropriaterelief.
The respondent has the burdens of presentation and
persuasi on for any affirmative defenses.

(b) Each matter of controversy shall be deci ded by the
Presiding O ficer upon a preponderance of the evidence.

40 C.F.R § 22.24.

The Envi ronnment al Appeal s Board (“EAB’) has consi stently hel d t hat
t he conpl ai nant, pursuant to Section 22. 24 of the Rul es of Practice, 40
C.F. R 8 22.24, bears the burden of proving that the proposed penalty
is appropriate after considering all the applicable statutory penalty
factors. See, e.g., Inre B.J. Carney Industries, Inc., CWA Appeal No.
96-2, 7 E.A D 171, 217 (EAB, June 9, 1997); I nre Enpl oyers I nsurance
of Wausau and Group Ei ght Technol ogy, I nc., TSCA Appeal No. 95-6, 6
E.A. D. 735, 756 (EAB, Feb. 11, 1997); In re James C. Lin and Lin
Cubi ng, I nc., FI FRA Appeal No. 94-2, 5 E. A D. 595, 599 (EAB, Dec. 6,
1994); Inre NewWaterbury, Ltd., TSCA Appeal No. 93-2, 5 E. A D. 529,
538 (EAB, Cct. 20, 1994). However, as previously discussed, the
instant matter ari ses under the authority of Section 325(c) of EPCRA,
and this statutory provision does not specify any penalty factors to be
consideredinassessingacivil adm nistrative penalty. Under such
ci rcunst ances, the EAB has found t hat t he conpl ai nant nust nevert hel ess
prove that the proposed “penalty is appropriate in |light of the
particul ar facts and circunstances of the case.” |In re Wodcrest
Manuf acturing, Inc., EPCRA Appeal No. 97-2, 7 E A D. 757, 773-774 (EAB,
July 23, 1998) (enphasis renoved) (citationomtted). Thus, under the
EAB’ s hol di ng i n Wbodcrest Manufacturing, supra, Conplainant, to
prevail intheinstant matter, nmust establish that the proposed penalty
of $59,576 i s appropriate under the particul ar facts and ci rcunst ances
of this case.

| n cases where the governing statute specifies penalty factorsto
be consi dered i n assessing the penalty, the EAB has found t hat t he
required consideration of the statutory factors “does not nean t hat
there is any specific burden of proof with respect to any i ndi vi dual
factor.” NewWat erbury, supra, at 539. Rather, the “conpl ai nant's
burden focuses on the overal | appropri ateness of the proposed penalty
inlight of all the statutory factors, rather than any particul ar
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guantum of proof for individual statutory factors.” Whodcrest

Manuf acturing, supra, at 773 (enphasis renoved) (citation omtted).

Respondent, inits pleadi ngs and at t he heari ng, did not cont est
t he determ nati on of the base penalty for Count | or the gravity-based
penalties for Counts I, IlIl, or V. Respondent does not contend t hat
an adj ustnent to the base penalty or the gravity-based penal ties shoul d
be made on any basis ot her than Respondent’s ability to pay. The
record before ne discloses that the proposed penal ti es are aut hori zed
by statute and t hat t hey were properly cal cul at ed under the applicabl e
penal ty policies.

The only aspect of the appropri ateness of the proposed penalty
t hat has been pl aced at i ssue i s Respondent’s ability to pay. |nNew
Wat er bury, supra, the EAB construed t he conpl ainant’s burdeninthis
regard as requiringthe production of “some evi dence regardi ng t he
respondent’s general financial status fromwhichit can beinferred
t hat the respondent’s ability to pay shoul d not affect the penalty
anount . ” ¥ New Waterbury, supra at 541 (enphases renoved)
(citation omtted). Thus, although there is no “particular
gquant um of proof” for establishing a violator’s ability to pay,
it is incunmbent upon the EPA to conme forward with sone evi dence
concerning a violator’s financial status fromwhich its ability
to pay can be inferred.

Again, it is noted that the EAB's analysis of the
conpl ai nant’ s burdens of presentation and persuasi on concerning
ability to pay in New Waterbury is made in the context of a
statute that specifies ability to pay as a penalty factor that
must be considered in determning the appropriateness of a

1 | n New Wat erbury, supra, the EAB noted that inability
to pay a proposed penalty is not an affirmati ve def ense because
t he statute governing that proceeding, TSCA, requires the EPAtoO
consider this factor as one of several factors in establishing
t he appropriateness of the penalty. New WAt er bury, supra, at
540. The EAB also found that inability to pay is nore
appropriately characterized as a “potential mtigating
consideration in assessing a civil penalty” rather than as a
def ense which would preclude inposition of a penalty. 1d.
Al t hough the governing statutory provision in the instant
matter, Section 325(c) (1) of EPCRA, does not specify any factors
for consideration in determ ning an appropriate penalty, the
appl i cabl e penalty policies require consideration of ability to

pay.
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proposed penalty. Although there are no statutorily prescribed
penalty factors to be considered in the instant matter under
Section 325(c) of EPCRA, the applicable penalty policies require
consideration of ability to pay. Also, as previously discussed,
the statutory penalty factors delineated in Sections
325(b) (1) (C) and 325(b)(2) of EPCRA, which include ability to
pay, generally have been considered for statutory gui dance on
the issue of penalty assessment for EPCRA reporting violations
under Section 325(c)(1) of EPCRA and these statutory penalty
factors are incorporated in the applicable penalty policies. As
such, | find that the EAB' s anal ysis i n New Wat er bury concer ni ng
the burden of proof for ability to pay nmay be properly
considered in the instant case by anal ogy.

Here, in determning Respondent’s ability to pay the
proposed penalty, the EPA relies on the financial information
concer ni ng Respondent contai ned in the Cctober 1, 1998, report fromthe
Dun and Bradstreet database and t he absence of probative rebuttal
evi dence. The EPA argues t hat Respondent has wai ved its objection
to the proposed penalty by failing to provide sufficient
information to enable the EPA to determne its ability to pay
the proposed penalty. Conplainant’s Brief at 19. The EPA
mai nt ai ns, therefore, that the proposed penal ty shoul d not be reduced
on the basis of “ability to pay.”

Respondent argues that it is unable to pay any civil penalty
anmount and, accordingly, seeks the reduction or elim nation of the
proposed penalty. Respondent first raisedtheissueof inabilityto
pay inits prehearing exchange dated January 13, 2000. Respondent
asserted inits prehearing exchanges t hat federal regul at ors have
hal ted tradi ng i n conpany stock, that the conpany stock has been
removed from all public stock indices, that the conpany has a
negative cash flow, that the conpany is negotiating with its
| enders and creditors for short-term relief, that Respondent
does not have any agreements with its I enders or creditors, and
that on April 5, 2000, creditors filed proceedings to force
Respondent into bankruptcy. On Septenber 22, 2000, Respondent
stated that it had filed a petition for bankruptcy under Chapter
11 of the United States Bankruptcy Code and that this bankruptcy

1 Respondent filed Respondent’s Revised Prehearing
Exchange dated February 25, 2000, and Respondent’s Second
Revi sed Prehearing Exchange dated June 22, 2000.
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is pending in the United States Bankruptcy Court for the Mddle
District of Florida.?

At the penalty hearing on June 27, 2000, the EPAintroducedinto
evi dence a Dun and Br adstreet dat abase report for Respondent dated
Cct ober 1, 1998. Accordingtothe financial information containedin
this report, Respondent’s annual sales are estinmated to be twenty-five
mlliondollars andits annual total corporate entity sal es are one
hundred and ninety-fivemlliondollars. These anounts of gross sal es
support the findi ng that Respondent has the ability to pay t he $59, 576
penalty. See Inre Hel ena Chem cal Co., FI FRA Appeal No. 87-3, 3 E. A D.
26 (CJO, Nov. 16, 1989). At a m nimum such information constitutes
sone evi dence concer ni ng Respondent’ s general financial status from
whichits ability to pay t he proposed penalty can be i nferred. Thus,
t he burden of proof as to ability to pay shifts to Respondent.

I n response, Respondent presented at the hearing a barely
| egi bl e docunent containing financial information concerning
Respondent. Tr. at 8. This docunment was marked “Confidential”
and it had not been filed with the Regional Hearing Clerk. The
docurment had been served on the EPA just a few days before the
hearing. Respondent explained that it sought to designate the
docunment as confidential because it did not contain “verified
final information fromthe auditors.” Tr. at 10. The docunment
was conditionally admtted into evidence over the EPA's
obj ections on the basis of Respondent’s representations that the
docunment had been prepared by independent auditors and that it

had only become available on June 23, 2000. ld. at 11-14.
Respondent stated that the full audit of Respondent’s finances
woul d be proffered when it becane available. Id. at 11. I

permtted the adm ssion of this docunment on the conditions that
t he docunment be properly filed with the Regional Hearing Clerk
3/ and that Respondent submt the full audit when it becane
avai lable. Id. at 12. Since the date of the hearing, Respondent
has filed no additional docunents concerning its financial
st at us.

12/ Respondent submtted no docunentary proof of the
bankruptcy filing.

13/ Respondent was advised of the regulatory requirenents
under Section 22.5(d) of the Rules of Practice, 40 C.F.R 8
22.5(d), concerning the filing of docunents where a business
confidentiality claimis asserted with regard to any information
contained in the docunent. Tr. at 10-11.
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Respondent has failed to present any reliable and probative
evi dence to rebut t he EPA' s evi dence regar di ng Respondent’ s gener al
financial status fromwhich it can be inferred that Respondent’s
ability to pay shoul d not affect the penalty amount. The barely
legible financial report submitted at the hearing is not
sufficiently reliable or probative to accurately show

Respondent’s financial status. The report is an inconplete
sunmary and it is not corroborated or supported by audited
financial statements or tax returns. By Respondent’s own

adm ssion, the report does not contain “verified fina
information from the auditors.” Tr. at 10. The report is not
specific evidence showi ng that Respondent, despite its sales
vol ume, cannot pay any penalty.

Simlarly, Respondent’s filing for Chapter 11 bankruptcy,

in itself, is not specific evidence that it cannot pay any
penalty and it, standing alone, is not sufficient to rebut the
EPA’ s evidence. | observe that under the EAB s anal ysis in New

Wat er bury, supra, the EPA need not “specifically and separately prove
t hat a respondent has t he funds necessary t o pay a proposed penal ty
bef ore a penalty can be assessed” as the i ssue “i s not whet her the
respondent can, in fact, pay a penalty, but whether a penalty is
appropriate.” New Waterbury, supra, at 539. Whil e Respondent’s
ability to pay is a factor to be considered in determ ning the
appropri at eness of t he proposed penalty, bankruptcy is not a bar tothe
inposition of a penalty. The EAB, inlnre Britton Construction Co.,
CWA Appeal Nos. 97-5 & 97-8, 1999 EPA App. LEXIS 9, at *73 n. 21 ( EAB,
Mar. 30, 1999), found that “[t]he specter of bankruptcy is not
necessarily a reason to avoid assessing a penalty.” Although
enf orcenment of this Order assessi ng a penal ty agai nst Respondent i s
subj ect to control of the Bankruptcy Court, the nere fact of filingfor
bankruptcy does not indicate an inability to pay the penalty.

Mor eover, Conpl ai nant’s argunent that Respondent has waivedits
objection to the proposed penalty by failing to provide
sufficient information to enable the EPA to determne its
ability to pay the proposed penalty i s persuasive. The EAB in New
Wat er bury, supra, found that:

14/ |n the Joint Mtion for Postponenment of Hearing filed
on April 5, 2000, the parties stated that “at this tine no
reliable financial information concerning Respondent’s current
ability to pay exists.”
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[I]n any case where ability to pay is put in issue, the
Regi on nust be gi ven access to t he respondent’ s fi nanci al
records before the start of such hearing. The rules
governing penalty assessnment proceedings require a
respondent toindicate whether it i ntends to make an i ssue
of its ability to pay, and if so, to submt evidence to
support its clai mas part of the pre-hearing exchange. [ 23]
I nthis connection, where arespondent does not raiseits
abilitytopay as anissueinits answer or fails to produce
any evi dence to support aninability to pay claimafter
bei ng appri sed of that obligation duringthe pre-hearing
process, the Regi on may properly argue and t he presi di ng
of fi cer may concl ude t hat any obj ection to the penalty based
upon ability to pay has been wai ved under the Agency’s
procedural rul es[24] and thus this factor does not warrant
a reduction of the proposed penalty. ¥

New Wat er bury, supra, at 542.

Her e, Respondent did not raiseits ability to pay as anissuein
its Answer. Respondent did not give Conplainant access to its
financial records prior to the hearing nor did it produce inits
pr eheari ng exchange t he fi nanci al docunents that were describedinthe
Prehearing Order to support aclaimof inability to pay. Furthernore,
Respondent has failed to conply with ny two Orders directi ng Respondent
to produce certain financial docunments to support its claim of
inability to pay, includingcertifiedcopies of financial statenents or
tax returns. 1 |n viewof Respondent’s failure to conply with the
Orders to produce the financial documents within its control, |
am conpel l ed to draw the inference that the requested docunents

15 The EAB's footnotes cite the pertinent provisions of 40
C.F.R 88§ 22.15(d), 22.19(b), and 22.19(f)(4) governing
preheari ng exchanges, discovery, and answers.

16/ In an Order on Conplainant’s Mtion for a Conplete
Preheari ng Exchange entered on February 18, 2000, Respondent was
directed to submt docunentation such as certified copies of financi al
statenments or tax returns in support of its claimof inability to pay
t he proposed penalty. Respondent did not produce such records as
directed by the Order. In an Oder entered on June 23, 2000,
Respondent was directed to produce an SEC Form 10-K and if this
document was unavai |l abl e, then Respondent was directedto submt a
fi nanci al docunment whichwas simlar incontent. Respondent failedto
conply with this Order.
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woul d be adverse to Respondent. See 40 C.F.R 8§ 22.19(g)(1).

In conclusion, it is found that the EPA, as part of its prim
faci e case, has present ed evi dence regardi ng Respondent’ s gener al
financial status fromwhichits ability to pay t he proposed penalty can
be inferred. Respondent has failed to present any reliable and
probati ve evidence to rebut the EPA s prina facie case. Thus, thereis
evidence inthe record show ng t hat the EPA consi dered Respondent’ s
ability to pay in assessing the penalty. Further, the EPA has
sustained its burden of proving that the penalty is appropriatein
i ght of the particular facts and circunstances of this case. The
penalty is authorized and i s i n accordance wi th t he penal ty assessnent
factors set forthin EPCRA and t he gui dance provi ded inthe applicable
penal ty policies.

As a final matter, | address any due process concerns that m ght
ari se fromRespondent’s failuretofile apost-hearingbrief inthis
matter. First, | observethat the Rul es of Practice do not require the
filing of proposed findings of fact, concl usi ons of | aw, and order or
a brief insupport thereof. 40 C F. R § 22.26. Second, it is noted
t hat Respondent has chosen not to fil e these post - heari ng docunents and
t hat such a tactical decision does not suggest a viol ation of due
process even if such decision is related to Respondent’s bankruptcy.

ORDER
1. Respondent, Bituma-Stor, Inc., doing business as Bitum
Cor por ation and Gencor I ndustries, Inc., is assessed a civil

adm ni strative penalty of $59, 576.

2. Paynment of the full anmount of this civil penalty shall be made
withinthirty (30) days of the service date of the final order by
subm tting acashier’s check or certified check inthe anount of
$59, 576, payable tothe “Treasurer, United States of Arerica,” and
mai | ed to:

17 | n Whodcrest Manufacturing, the EAB found that proof of
a conpl ai nant's adherence to the applicable penalty policy, in
that case the Section 313 Penalty Policy, can legitimately form
a part of the conplainant's prinma facie penalty case and
ultimately be considered in assessing the appropri ateness of the
penalty. Wbodcrest Mnufacturing, supra, at 774.
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Attn: Regional Hearing Clerk

U.S. Environmental Protection Agency
Regi on 7

P. O. Box 360748M

Kansas City, KS 15251

3. Atransmttal letter identifyingthe subject case and EPA docket
nunber (EPCRA 7-99-0045), as well as Respondent’s nanme and
address, nmust acconpany the check.

4. If Respondent fails to pay the penalty wthin the
prescribed statutory period after the entry of the Order,
interest on the civil penalty my be assessed. 31 U S.C. 8§
3717; 40 C.F.R 8§ 13.11.

Pursuant to Sections 22.27(c) and 22.30 of the Rules of
Practice, 40 C.F. R 88 22.27(c) and 22.30, this Initial Decision
shal |l beconme the Final Order of the Agency, unless an appeal is
filed with the Environnmental Appeals Board within thirty (30)
days after service of this Order, or the Environnental Appeals
Board el ects, sua sponte, to review this decision.

Origi nal signed by undersi gned

Bar bara A. Gunni ng

Adm ni strative Law Judge
Dat ed: 1-22-01
Washi ngton, DC




